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Abstract What is the best interests of the child in family mediation and is mediation
in the best interests of the child? In this article, I use child law and the United Nations
Convention on the Rights of the Child combined with mediation theory to discuss
these questions. Both mediation and the best interests of the child are open for
multiple interpretations. Using facilitative and evaluative mediation theory and the
legal concept ‘the best interests of the child’, I explore and compare the understand-
ings of these concepts as they apply to family mediation. This includes a discussion
of the advantages and disadvantages of facilitative as well as evaluative mediation
orientations in terms of protecting the best interests of the child. Finnish court-
connected family mediation is a combination of both mediation orientations, and the
mediator is obliged to secure the best interests of the child. From a theoretical point
of view, this seems to be a challenging combination.
K. Salminen (*)
Faculty of Law, University of Helsinki, Helsinki, Finland
e-mail: kirsikka.salminen@helsinki.ﬁ
© The Author(s) 2018
A. Nylund et al. (eds.), Nordic Mediation Research,
https://doi.org/10.1007/978-3-319-73019-6_11
209
1 Introduction
During the past decades society at large has increasingly recognised the subjective
legal rights of children. Also, the modern child law perspective has been born (see
more on this concept below). Simultaneously, various applications and use of
mediation as an alternative to court litigation in child custody disputes has increased.
In Finland, court-connected family mediation is one application of mediation.
Finnish court-connected family mediation is based on two mediation approaches:
it is primarily facilitative with some evaluative elements included. The best interests
of the child is according to national legislation and the United Nations Convention
on the Rights of the Child (UNCRC), the primary consideration in actions
concerning children, such as court-connected family mediation in child custody
disputes. The best interests of the child is, however, a complex term that can be
approached from various disciplines. The child law perspective is one way to view
the requirements set for mediation by the best interests of the child.1
This article focuses on two mediation approaches: facilitative and evaluative
mediation and explores how do these orientations (approaches) support the best
interests of the child from a child law perspective. My aim is not to present one
mediation model as favourable over the other or to discuss the purposes mediation is
developed for but rather to shed the light of child law perspective on these two
mediation approaches.
In this article, the facilitative and evaluative mediation, as well as the best inter-
ests of the child, are anchored to certain deﬁnitions that are compared with each
other. The aim is also to problematise and open for discussion the operation of the
best interests of the child and its elements in mediation. The context in this article is
Finnish, but the idea of mediation models and the child law perspective are inter-
national. This article is partly based on a larger research project that is focused on
Finnish court-connected family mediation and, thus, the Finnish context is shortly
presented here, too.
This article combines legal doctrine, especially the child law perspective, with
conﬂict and mediation theories through comparing these systems with each other.
Legal rights discussion focuses on legal rights and promotes legal security. The
mediation discussion focuses on conﬂicts, communication, interests, needs and
agreements.
1The author is conducting doctorate research on this topic in Finland with law and mediation theory
based approach and qualitative empirical data. This article is loosely based on the theoretical and
non-empirical sections of the yet unpublished dissertation.
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2 Court-Connected Family Mediation in Finland
In Finland, a country about 5.5 million inhabitants, every year about 30,000 children
go through their parents separation. About 90% of all divorcing or separating fam-
ilies solve child custody and contact issues without court proceedings. In about every
tenth separated family the conﬂict escalates (about the numbers, OM 25/2013). In
the Nordic countries, about 10% of all child custody disputes are brought to court
(Ervasti and Nylund 2014). In Finland, the court proceedings are either litigation,
where the outcome is either a judgment or agreement, or court-connected mediation.
In 2014, about 800 cases went to court-connected family mediation (Salminen and
Ervasti 2015).
In Finland, the parents have the right to agree on child custody and contact right
but best interests standard limits their choices. This need for evaluation by the
authorities brings a certain tension to mediation, since party self-determination2 is
typically seen as the core element of mediation (Welsh 2004; Bush and Folger 2005;
Shienvold 2004; Roberts 2008; Ervasti and Nylund 2014; Nylund 2016). Also, the
neutral, objective and non-authoritative role of mediator is seen as incompatible with
need to secure the best interests of the child (Ervasti and Nylund 2014).
In Finland, the court-connected family mediation is a public service offered by
the courts and voluntary for the parties to participate. Also, out-of-court mediation is
available for families in Finland (Haavisto 2018). Court-connected family mediation
is thus only one of many mediation models and practices in Finland. In this article,
the focus is limited to this one speciﬁc mediation.
Court-connected mediation is an alternative to litigation in the court to resolve
disputes and make arrangements (HE 114/2004 vp). The process is regulated in the
Act on mediation in civil matters and conﬁrmation of settlements in general courts
(Mediation Act 394/2011, laki riita-asioiden sovittelusta ja sovinnon vahvista-
misesta yleisissä tuomioistuimissa). The Act on Child Custody and Right of Access
(The Child Custody Act 361/1983, laki lapsen huollosta ja tapaamisoikeudesta)
regulates the legal substance of child custody and contact right.
Finnish court-connected family mediation is built on facilitative and evaluative
mediation orientations (HE 114/2004 vp, Ervasti 2011).3 In the Mediation Act, the
objective of mediation is an amicable resolution of the matter (section 3). The
mediator shall assist the parties in their efforts to reach agreement and an amicable
resolution. On the request or with the consent of the parties, the mediator may make a
proposal for an amicable resolution. The proposal may be based on what the
mediator deems appropriate in view of what the parties have brought forward in
the mediation (section 7). Finnish court-connected family mediation has thus a
problem solving perspective to mediation (Ervasti and Nylund 2014). It also
2Self-determination has many aspects. One central element is the party’s informed consent that
builds on sufﬁcient amount of information in order to promote understanding and free and well-
grounded decision making, see Nolan-Haley (1999).
3For the concepts of facilitative and evaluative mediation, see Riskin (1996).
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includes elements of legal decision making, since the agreement between the parties
can be made legally enforceable by the mediator (sections 8 and 9). The mediator has
to evaluate, to some extent, the outcome so that the agreement is not breaching the
law or a third party’s rights, which is a prerequisite stated in the Mediation Act
section 8. To what extend mediators evaluate the agreements is unclear.
The best interests of the child gives family mediation a special goal. In the Finnish
court-connected family mediation the mediator is obliged by law to secure that the
process and the resolution are in the best interests of the child (the Mediation Act
section 10 with reference to the Child Custody Act, especially section 10).
According to the preparatory work and the reports of the Ministry of Justice in
Finland, mediation safeguards the best interests of a child when the conﬂict in the
child’s growth environment is diminished and there is an alternative to a full-scale
court trial (HE 114/2004, OM 25/2013, see also Auvinen 2006; Aaltonen 2000,
2015). Internationally and in Finland, too, the negative effects of the parent’s conti-
nuous conﬂict on children are recognised (McIntosh et al. 2008; Parkinson 2011;
Skjørten 2005; Mueller-Johnson 2005; Johnston et al. 2009; Rejmer 2003; Karttunen
2010; Sinkkonen 2011). Due to their internal conﬂict, new family structures or, for
example, lack of sufﬁcient information, the parents may be ignorant to the needs,
interest and rights of their child.
In Finnish court-connected family mediation the mediator is a district court judge.
The judge-mediator is assisted by an expert mediator. The expert mediator in child-
custody disputes is a social worker, psychiatrist or psychologist specialised in
divorcing families and child development psychology. Legal, as well as social and
psychological experts, are thus present in mediation.
In theory, Finnish court-connected family mediation can be classiﬁed as child-
informed, child-focused and child-inclusive mediation, since the law focuses on the
best interests of the child and makes child participation possible (see Taylor 2002;
Ervasti and Nylund 2014; Parkinson 2011; McIntosh 2000; McIntosh et al. 2008;
Saposnek 2004, in Finland also Aaltonen 2015). In practice, child participation in
Finnish court-connected family mediation is not typical (the child participates in
about 2% of mediations, according to OM 25/2013.) The child is not a party of the
custody-proceedings in national legislation. In mediation, the child is not represented
in the process other than through his or her parents (or other person having the
custody).
3 Child Law and the Best Interests of the Child
Child law is interested in what are the legal rights of the child and how do they
appear in various ﬁelds of society, systems, processes and life (Freeman 2012a).
Child law has been called as an umbrella perspective that can cover all the other
ﬁelds of law (Bendiksen and Haugli 2014). The more traditional understanding of
child law focuses on the child’s family relations and objective perspectives on the
best interests of the child. During the past few decades, the perspective has turned to
the subjective legal rights of children within family and society (Hakalehto-Wainio
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2013). The focus in modern child law is protecting the child’s legal rights instead of
only protecting the child (Freeman 2012b; Hakalehto-Wainio 2013; Nieminen 1992;
Parkinson and Cashmore 2008; Pajulammi 2014; Gottberg 2006).
Today’s children have subjective legal rights. The United Nations Convention on
the Rights of the Child (UNCRC) is in Finland on top of the legal hierarchy of
child’s rights (Kangas 2013; Hakalehto-Wainio 2013; Toivonen 2017). Many of the
child’s rights are also conﬁrmed in the national legislations of the Nordic countries
and also in EU legislation. Today the child law perspective is one important element
in Finnish court-connected family mediation since Finland, like most of the counties
in the world, are bound to the UNCRC’s mandate to fulﬁl the legal rights that belong
to children. The rights-based child law perspective thus sets special requirements for
family mediation.
According to the UNCRC article 3, in all actions concerning children, the best
interests of the child shall be a primary consideration. According to the Committee
on the Rights of the Child (CRC), the best interests of a child assessment should be
carried out with full respect for the rights contained in the UNCRC and its optional
protocols. In addition, the best interests of a child should be evaluated on a case-by-
case basis and adjusted to the needs of the speciﬁc child in question, since children
are not a homogenous group (CRC General Comment 14; CRC General Comment
12). Standard information about children’s wellbeing, experiences and participation
may not always be the key to reach the best interests of a child in individual cases.
The expression “primary consideration” in article 3 of the UNCRC means that the
best interests of the child is not on the same level as all other considerations. The
strong position of the best interests of the child is justiﬁed, since children are legally
in special situation (CRC General Comment 14). Children are under guardianship of
adults and have limited ability to act legally. Children are thus dependent on adults’
behaviour. Through paying attention to the legal rights of the child, we pay attention
to and respect the child as an individual human being with human rights.
According to the CRC “the full application of the concept of the child’s best
interests requires the development of a rights-based approach, engaging all actors, to
secure the holistic physical, psychological, moral and spiritual integrity of the child
and promote his or her human dignity” (CRC General Comment 14). In Finland,
Toivonen has stated that the child’s rights are legally binding and the ignorance leads
to breach of the child’s human rights (Toivonen 2017).
From the child law perspective, the best interests assessment should follow two
steps. The ﬁrst step is to within the speciﬁc factual context ﬁnd out what are the
relevant elements, give them concrete content and assign a weight to each in relation
to one another. The second step is to follow a procedure that ensures legal guarantees
and proper application of the right. The assessment is individual, the decision maker
carries it out and it requires the participation of the child (CRC General Comment
14). Concrete examples of the best interests assessment in mediation are given later
in the text.
The best interests of the child should be viewed individually and on a case-by-
case basis. Even though all the rights should have independent value, the elements of
the best interests assessment may be in conﬂict with each other and in certain
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circumstances. Not all elements are relevant in every case, and different elements can
be used in different ways in different cases. In weighing the various elements the
purpose of the assessment should be bared in mind: to ensure the full and effective
enjoyment of the rights recognised in the UNCRC and the holistic development of
the child (CRC General Comment 14).
According to the CRC, the decision maker is obliged to secure the fulﬁlment of
the best interests of the child. Further, it is stated that the obligation to have the best
interests of a child as a primary consideration applies to mediation, too (CRC
General Comment 12; CRC General Comment 14). From the perspective of the
mediation theories one can, however, ask who has the obligation to fulﬁl the best
interests of the child, since the parties’ self-determination is a central element of
mediation and the mediator should not have an authority to decide the case. Facil-
itative and evaluative mediation have somewhat differing approaches to this ques-
tion, and the approaches are presented later in the text.
The child law perspective has been incorporated into family mediation. The best
interests of the child and the child’s legal right to participate have been recognised
and child-informative, child-focused, and child-inclusive mediation have been
developed (see McIntosh 2000; McIntosh et al. 2008; Roberts 2008; Parkinson
2011). The following chapters focus on how the traditional facilitative and evalu-
ative mediation orientations can reﬂect the rights-based best interests assessment.
4 Facilitative Mediation Approach to the Best Interests
of the Child
Approaches to and ways to deﬁne mediation are today many (see Ervasti and Nylund
2014). One way to systematise approaches to mediation is the perspective of facil-
itative and evaluative orientations (presented by Leonard Riskin at the turn of the
century (see Riskin 1996, 2003).4 After the Riskin’s grid, the orientations and
approaches have been developed further and deﬁned with various points empha-
sised. They have been criticised, as well. The dichotomy has thus had an important
impact in the ﬁeld of mediation and has landed in Finland, as well as the theoretical
background for court-connected mediation. The approaches can further be deﬁned as
narrow or broad, and the degree of facilitation and evaluation may vary (see
e.g. Riskin 1996; Lowry 2004; Mayer 2004; Ervasti and Nylund 2014). The division
is somewhat simpliﬁed but it clariﬁes discussions and it is pedagogically effective.
The line between facilitative and evaluative mediation is, however, not always clear
(Riskin 1996, 2003; Ervasti and Nylund 2014; Lowry 2004).
By deﬁnition a facilitative mediator’s main task is to facilitate the negotiations
and the problem solving process between the conﬂicting parties, here, the
4Since the Finnish court-connected family mediation is built around these two orientations, they
frame the discussion on mediation in this article.
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parents (or other person having the custody). The facilitative mediator facilitates the
communication between the parties and empowers them typically in a structured
process to articulate their own interests, concerns, needs and solutions and to
genuinely listen to and understand each other’s. Facilitative mediation is usually
interest-based. The focus is not on claims and legal deﬁnitions. A facilitative
mediator does not direct the parties to a certain outcome and does not provide
information. A facilitative mediator does not express his or her own opinion or
suggestion for resolution in the matter and does not evaluate how a third person
would resolve the case. The mediator does not evaluate the parties’ views or pro-
posals. The mediator is responsible for the process and the parties for the content and
the outcome. The mediator supports the parties to ﬁnd their own solutions. A
facilitative mediator is neutral and objective, and the parties themselves carry the
keys for resolution in their conﬂict (Riskin 1996; Mayer 2004; Ervasti and Nylund
2014, see also Lowry 2004).
The facilitative mediator “assumes that the parents are the most equipped agents
to make good decisions about the needs of their children” and “even if parents want
to make child-rearing decisions with which the facilitative mediator does not per-
sonally agree, his or her job is not to interfere” (Mayer 2004). The job for the facil-
itative mediator is to focus on helping the parents articulate and evaluate their
own concerns (Mayer 2004).
In facilitative mediation it is up to the parties to decide what is the content of the
discussions and if there is, for example, need for a legal discussion (see Adrian 2012;
Ervasti and Nylund 2014). The mediator can support the parties to widen their per-
spectives and ﬁnd alternatives (Ervasti and Nylund 2014). Also, new and creative
outcomes are possible (Adrian and Mykland 2014). The purpose of facilitative medi-
ation is for the parties to ﬁnd a resolution that best serves their own and their
common interests and they are satisﬁed with. In Finnish mediation research the
baseline for mediation is facilitative (Ervasti and Nylund 2014).
How can then facilitative mediation promote the fulﬁlment of the child’s legal
rights and the best interests of the child? From the perspective of the best interests
assessment, the ﬁrst beneﬁt is the individual and contextual discussions that aim to
serve the parties’ interests and needs. This promotes the individual, contextual and
case-by-case solutions that are according to the CRC central in the best interests
assessment. The other beneﬁt is that the level of the conﬂict may diminish since the
focus on is on the individual reasons, interest and needs behind the conﬂict. In this
way, facilitative mediation may promote the parent’s co-operation, turn the level and
nature of their conﬂict more positive and spare the child from the conﬂict. This can
protect the child’s rights set forth in the UNCRC to e.g. the right to be protected from
all forms of physical or mental violence, injury or abuse, neglect or negligent treat-
ment, maltreatment or exploitation (article 19); the right to a standard of living
adequate for the child’s physical, mental, spiritual, moral and social development
(article 27); and the to maintain personal relations and direct contact with both
parents on a regular basis (article 9). When the negative conﬂict is erased from the
child’s growth environment, the child’s right to rest and leisure, to engage in
play and recreational activities (article 31) has better possibilities to be recognised and
fulﬁlled as well.
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The way for a facilitative mediator to support the best interests of the child is to
help the parents identify the information they need to make informed decisions and
consider how they might obtain it. The substantive expertise of the mediator may
help him or her ask useful questions and frame issues in a constructive and meaning-
ful way, as well as address the possibility that mediation is not the best way to get the
family’s needs met (Mayer 2004). From the child law perspective, it would be thus
important to raise awareness about the modern child law perspective among family
mediators, as well as family lawyers, who often support the parents in the Finnish
court-connected family mediation.
The facilitative orientation may be tested if the parties are agreeing to something
illegal or are breaching a third person’s rights, here, it would be the child’s rights. If
the mediator informs the parents that their view or agreement is against the law, the
mediator is opting out of the facilitative role. The other option would be to keep on
proposing questions to, reframing and challenging the parents on their views (Mayer
2004). The challenge in facilitative mediation from the child law perspective is the
best interests assessment. Typically, the child is the common interest of the parents
(Roberts 2008). However, the fulﬁlment of the child’s legal rights is in the end
dependent on the parents, their knowledge about the child’s rights and what they ﬁnd
relevant. Many parents are facing questions relating the rights of the child in a sepa-
ration situation for the ﬁrst time (Lowry 2004), and they may not be aware of the
child’s rights and their application. This may be problematic also for the self-
determination and the informed consent of the parents (Mayer 2004).
From the child law perspective, challenges arise if the child’s rights are not part of
the discussions, no best interests assessment is conducted and the child’s right to
participate is not considered. The mediator’s neutrality and objectivity as well as
conﬁdentiality are limiting the role of the facilitative mediator. The mediator should
focus on neutrally presenting questions to the parents, ease their communication and
help them understand their own and each other’s interest. Even though the facil-
itative approach may vary between highly structured, open ended and process or
outcome oriented the mediator should not educate or advise the parents, provide
information about the child’s rights or conduct the best interests assessment (Mayer
2004). The facilitative mediator should not be the child’s lawyer.5 Since the topics of
discussion and the production of information are dependent on the parents, facil-
itative mediationmay actually ignore the best interests assessment and the protection of
the child’s rights partly or completely.
5In Finland, the child is not a legal party in custody proceedings. The parents represent the child in
these issues and no third-party child representatives to promote the child’s legal rights in court
emerge yet in Finland, see Tolonen (2015).
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5 Evaluative Mediation Approach to the Best Interests
of the Child
Evaluative (or directive, see Riskin 2003) approach is another possible orientation,
when systemising mediation models with problem-solving focus (Riskin 1996;
Lowry 2004; Ervasti and Nylund 2014). The level of evaluative approach may
vary between moderate and strong (Riskin 2003). The more evaluative the role
and approach of the mediator, the more evaluative the mediation becomes (Lowry
2004; Mayer 2004; Ervasti and Nylund 2014).
Evaluative mediation is deﬁned as an analytical process that focuses the medi-
ator’s attention on the substance of the conﬂict and what would be necessary in order
to achieve a settlement (Lowry 2004). The evaluative orientation to mediation
assumes that the mediator is capable of both facilitating the mediation process and
making judgments about its contents. Evaluative mediator provides information to
the parties and focuses on reaching an agreement. The parties can be directed to
certain resolution that by the mediator is considered to the best or the right one. In
addition to directions and providing information, the evaluative mediator can make
evaluations. The evaluations can focus on (1) the parties’ positions and claims,
(2) how a third person such as a judge would resolve the questions and (3) giving
or evaluating proposals for solution (Ervasti and Nylund 2014; Riskin 1996; Mackie
1997). Evaluative mediation is settlement and agreement focused and an effective
way to reach an agreement as such (Riskin 1996; Lowry 2004).
The evaluative mediator has two different roles: the role of a facilitator and the
role of an evaluator (Shienvold 2004). The evaluative mediator typically uses many
facilitative techniques (Riskin 2003). The challenge in evaluative and directive
approach is that it may endanger the neutrality of the mediator (Love 1997; Kovach
and Love 1998; Ervasti and Nylund 2014). The evaluative mediator is not in the
same manner limited by objectivity as is the facilitative mediator. The evaluative
approach tends to undermine the focus on the process of interaction, communication,
negotiation and decision making that is the main role of a facilitative mediator. If the
parents see the mediator as an information provider, the mediator’s role as a facil-
itator can become undermined (Mayer 2004).
How can then evaluative mediation promote the fulﬁlment of the child’s legal
rights and the best interests of the child? From the child law perspective, the beneﬁt
is that the mediator can provide the parents information about the child’s rights and
that a best interests assessment should be made. As mentioned above, many parents
are facing the questions relating the rights of the child in a separated family for the
ﬁrst time, and they need information and expertise (Lowry 2004). The evaluative
mediator can make sure that the rights of the child are not ignored. The evaluative
mediator can also evaluate how the parents are supporting the rights of the child,
direct them to focus on their child and provide information and proposals for
solutions.
The evaluative mediator takes responsibility for the outcome and directs the
parties to an agreement. Evaluative mediation can save the parties faces from not
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going too deep into the reasons behind the conﬂict and neutral proposals can be an
excuse to agree. It might also open the parent’s eyes to see the their positions differ-
ently. By this way evaluative mediation can support the family to move on rather
quickly, avoid the court room and settle their case (Lowry 2004). Since the nature
and level of conﬂicts are different for some families this might be the way out of the
conﬂict. In this way the child’s rights set forth in the UNCRC to e.g. maintain
personal relations and direct contact with both parents on a regular basis (article 9)
may be promoted.
The challenge with evaluative family mediation is that there is, however, a risk
that the conﬂict remains if the reasons, needs and interest are not individually
addressed and the agreement does not reach the real problems that should be agreed
on. The evaluative approach can for some families be too agreement focused (Love
1997). If the conﬂict is ongoing and enduring the problem solving purpose and focus
are narrow in that sense that they are not providing the parents tools for constructive
engagement. The narrow approach may also ignore some severe problems in the
family that infringe the rights of the child (such as family violence that needs special
attention, see Nylund 2012, 2016). If the mediation does not reach the roots of the
parent’s conﬂict the parents may not be committed to their agreement, they may
continue their ﬁghting and are not able to co-operate, even though they have an
agreement on paper. The child’s rights set forth in the UNCRC to e.g. maintain
personal relations and direct contact with both parents on a regular basis (article 9),
to the enjoyment of the highest attainable standard of health (article 24), to rest and
leisure, to engage in play and recreational activities (article 31), to not be subjected to
degrading treatment or punishment (article 37), to be protected from all forms of
physical or mental violence, injury or abuse, neglect or negligent treatment, mal-
treatment or exploitation (article 19) and to a standard of living adequate for the
child’s development (article 27) may be under risk. The same applies to families with
problems of violence, since in quick and narrow focused mediation many problems
may be ignored (Nylund 2016).
The mechanisms for evaluations may vary between instructions and suggestions,
as well as between statements and questions and evaluations can be strategic (Lowry
2004). No commonly agreed mechanisms exist (Ervasti and Nylund 2014; Lowry
2004; Riskin 1996). One important question is on what information are the evalu-
ations based on. Typically no evidence material is presented in mediation. The
challenge is if the parents experience the mediator as an authority; the parents trust
on the evaluations, the evaluations may be based on more or less general or
standardised information, on narrow, inadequate or lacking material or even false
information. This may also lead to competition between the parents if they are trying
to affect the mediator’s proposals and evaluations. The parents may also feel
pressure under directive mediation, and they agree since they feel that they have
to. The family does not necessarily share the mindset of the mediator as to what is
relevant in mediation. The real and individual problems may be thus unsolved and
the problems may remain. The mediator takes over the parent’s conversation and
their opportunity and responsibility to solve their problems (Problems in evaluations,
see Ervasti and Nylund 2014; Taylor 2002; Lowry 2004; Menkel-Meadow 1996).
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The child’s individual needs and hopes may be ignored especially if the child is not
participating. The mediator’s inﬂuence may lead to too quick and narrow closure and
dissatisfaction to both result and the process (Lowry 2004).
Evaluative mediation orientation may ignore the individual assessment of the best
interests of the child (article 3 of the UNCRC) if the focus is on general and
standardised information relating to children. Evaluative approach might not lower
the level of conﬂict and by this way may ignore the child’s rights set forth in the
UNCRC to e.g. maintain personal relations and direct contact with both parents on a
regular basis (article 9), to the enjoyment of the highest attainable standard of health
(article 24), to rest and leisure, to engage in play and recreational activities (article
31), to not be subjected to degrading treatment or punishment (article 37), to be
protected from all forms of physical or mental violence, injury or abuse, neglect or
negligent treatment, maltreatment or exploitation (article 19) and to a standard of
living adequate for the child’s development (article 27). Evaluative mediation may
have a general or standardised approach to the child’s right to participate, which is
problematic especially if the participation right (article 12) is ignored. Evaluative
approach may limit the parent’s self-determination and the primary responsibility to
decide over their children (article 18).
6 Conclusion
This article has focused on the best interests of the child in facilitative and evaluative
mediation. From the child law perspective, the best interests of the child can be
reached in mediation if the best interests assessment is conducted and all of the rights
belonging to the child are taken into consideration, including the right to participate.
In other situations, from the child law perspective, we have not reached the best
interests of the child (Nieminen 2013).
The best interests of the child is, however, a complex and interdisciplinary con-
cept. A lawyer and a psychologist, for example, see and understand the best interests
of a child in mediation somewhat differently (see also Toivonen 2017). We need
different tools to reach different elements of the whole. The legal perspective is one
of the elements, and as described above, the best interests assessment provides a
legal method—a legal checklist—to promote the best interests of the child. Standard-
ised methods are seen as one tool to take the best interests of the child into account
and to promote the child’s legal security (Toivonen 2017; Kaldal 2012).
As discussed in this article facilitative and evaluative mediation orientations have
somewhat different approaches to conﬂict resolution and, in this case, also to the
child’s rights. What is common for both approaches and mediation in general is that
the parents are the ones who make the decisions. However, the mediator’s role and
approach affect the way the decisions are reached. The two mediation orientations
were not developed to ensure the full and effective enjoyment of the rights of the
child recognised in the UNCRC and the holistic development of the child. Thus the
child law perspective and the best interests assessment require special attention in
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the traditional facilitative and evaluative mediation orientations. The child law
approach creates an additional special element to facilitative and evaluative mediation.
Finnish court-connected family mediation is a combination of facilitative and
evaluative mediation orientations and, in addition, the mediator is obliged to secure
the best interests of the child. From a theoretical point of view, this seems to be a
challenging combination. The Finnish mediator is ﬁrstly balancing between the two
mediation orientations. Secondly, the mediator is balancing between the various
deﬁnitions of the best interests of the child that in the Finnish court-connected family
mediation is connected to (1) the National Act on Child Custody and Right of Access
that represents the more traditional child law and not directly to the modern rights-
based child law approach and (2) the UNCRC to which Finland is committed
to. From the perspective of this article, Finnish court-connected family mediation
meets challenges with the best interests standard and needs further research.6
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